STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

CALI FORNI A UNI ON OF SAFETY
EMPLOYEES,

Case No. S-CE-443-S
Charging Party,
Request for Reconsideration

V. _ ) PERB Decision No. 810-S

STATE OF CALI FORNI A ( DEPARTMENT OF ) PERB Deci sion No. 810a-S
PARKS AND RECREATI ON),

August 1, 1990
Respondent .

E—

Appearances: SamA. MCall, Jr., Attorney, for California Union

of Safety Enpl oyees; Departnment of Personnel Adm nistration by

M Jeffrey Fine, Deputy Chief Counsel, for State of California

(Departrment of Parks and Recreation).

Bef ore Hesse, Chairperson; Craib, Shank and Cam |I|i, Menbers.
DECI SI ON

CRAI B, Menber: The Departnment of Parks and Recreation

(Departnent) requests reconsideration of PERB Decision No. 810-S,

i ssued by the Public Enploynent Relations Board (PERB or Board)

on June 4, 1990. In that decision, the Board affirned a Board

agent's dismssal of the allegation that the Departnent violated

section 3519, subdivision (a) of the Ralph C Dills Act! by

The Ralph C. Dills Act is codified at Governnent Code
section 3512 et seq. Unless otherwise indicated, all statutory
references herein are to the Governnent Code. Section 3519,
subdi visions (a) and (b) provides:

It shall be unlawful for the state to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce



denying representation at an investigatory interview.  However,
the Board reversed the disnm ssal of the allegation that the
deni al of representation violated section 3519, subdivision (b),
finding that, unlike the allegation of interference with enpl oyee
rights, the allegation that the denial of representation
interfered with organi zational rights was not subject to deferral
to arbitration.
DI SCUSSI ON
PERB Regul ati on 32410, subdivision (a)? states, in pertinent
part:
Any party to a decision of the Board itself
may, because of extraordinary circunstances,
file a request to reconsider the decision
. . The grounds for requesting
reconsi deration are linted to clains that
the decision of the Board itself contains
prejudicial errors of fact, or newy
di scovered evidence or |aw which was not
previously avail able and could not have been

di scovered with the exercise of reasonable
dili gence.

| In its request for reconsideration, the Departnent puts
forth four argunments: (1) the California Union of Safety

Enpl oyees did not specifically raise the issue of deferral of the
subdi vision (b) allegation, therefore, the Departnment had no

opportunity to address that issue prior to the Board s deci sion;

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

’PERB Regul ations are codified at California Admnistrative
Code, title 8, section 31001 et seq.
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(2) the Board's decision is inconsistent wth the | anguage of
section 3514.5, subdivision (a)(2), which states that the Board
shall not "issue a conplaint against conduct also prohibited by
the provisions of the agreenent . . . ." Since the sane conduct
al l eged to have constituted the section 3519, subdivision (b)
violation also was the basis for the subdivision (a) allegation
that was deferred to arbitration, the Departnment clains that the
Board has inproperly issued a conplaint against conduct also
prohibited by the contract; (3) the presenf case is

di stingui shable from State of California (California Departnent

of Forestry and Fire Protection) (1989) PERB Decision No. 734-S

because, in that case, the alleged unlawful conduct was
principally directed at the enpl oyee organi zation, while, in the
present case, the conduct was principally directed at an

enpl oyee; and (4) the Board erred in ordering that a conpl ai nt

i ssue because there was no determ nation that the allegations
were sufficient to state a prinma facie.violation.

The Departnent's request for reconsideration does not claim
that the Board' s decision contains prejudicial errors of fact,
nor does it offer newy discovered evidence or law. Rather, it
asserts that the decision contains various errors of |aw
Therefore, the request is denied for failure to neet the

requi rements of Regul ation 32410.3

SWth regard to the Department's argument that the Board
failed to determine if a prima facie violation was stated, we
note that such determ nation, though not express, was inplicit in
the Board's adoption of the Board agent's rendition of the facts
and its order that a conplaint issue. Nevertheless, to avoid any
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ORDER
The request for reconsideration of PERB Decision No. 810-S

is hereby DEN ED

Menbers Shank and CamIli joined in this Decision.

Chai rperson Hesse's di ssent begins on p. 5.

potential for confusion, we now expressly hold that, assum ng the
facts alleged are true, Ranger Robert Mirphy could reasonably
have believed that discipline mght occur, so as to trigger
representational rights at the investigatory interview on or

about Cctober 12, 1989. (See, e.g., _Redwoods Community_ Col |l ege
District (1983) PERB Decision No. 293, affd. in part in Redwoods
Community _College District v. Public Enploynent Relations Board
(1984) 159 Cal . App. 3d 617.)




conduct is alleged to violate section 3519(a) and (b) of the
Dills Act. As this conduct is arguably prohibited by the
parties' collective bargaining agreenent, which has a grievance
procedure culmnating in binding arbitration, the Board does not
have jurisdiction to issue a conplaint. The fact that the same
conduct may constitute a violation of section 3519(b) of the
Dills Act, in addition to section 3519(a), cannot be used to
defeat the jurisdictional bar of section 3514.5(a)(2). (See Lake
El sinore School District, supra, PERB Decision No. 646.) By

issuing a conplaint alleging a violation of section 3519(b), the
*

Board is issuing a conplaint against conduct prohibited by the

coll ective bargaining agreenent.! Such a result is contrary to

the mandatory |anguage of section 3514.5(a)(2) of the Dills Act

L' Article VI, section 6.2(a) of the parties' collective
bar gai ni ng agreenent defines grievance as:

[A] dispute of one or nore enpl oyees, or a

di spute between the State and CAUSE
[California Union of Safety Enpl oyees]
involving the interpretation, application, or
enforcenent of the express terns of this
Contract. -

Under this provision, the Association can be a grievant. Even if
the collective bargaining agreenent were silent on this issue,
the Board has held that the exclusive representative has the
right to file a grievance in its own nane. (South Bay_ Union
School District (1990) PERB Decision No. 791.) This right
appears to be based on EERA section 3543.1(a). As section 3515.5
of the Dills Act contains identical |anguage, this holding is
applicable to the present case. Accordingly, the allegation that
the Departnent's denial of representation to an enployee at an
investigatory interview interfered with the enpl oyee

organi zation's rights is also prohibited by the parties'
col l ective agreenent.



Hesse, Chairperson, dissenting: | would grant the
Departnment of Parks and Recreation's (Departnent) request for
" reconsideration. Further, | would find the Pub]ic Enpl oynent
Rel ati ons Board (Board) agent properly dismssed and deferred to
arbitration the allegations that the Departnent violated section
3519(a) and (b) of the Ralph C. Dills Act (DIls Act) by denying
representation at an investigatory interview
Section 3514.5(a)(2) of the Dills Act states, in pertinent
part:
Any enpl oyee, enpl oyee organi zation, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not . . . issue a conplaint against
conduct al so prohibited by the provisions of
t he agreenent between the parties until the
gri evance machinery of the agreenent, if it
exi sts and covers the matter at issue, has
been exhausted, either by settlenent or
bi nding arbitration
In Lake Elsinore School District (1987) PERB Decision No. 646,
the Board held that section 3541.5(a) of the Educati onal
Enpl oynent Rel ations Act (EERA), which contains |anguage
identical to section 3514.5(a) of the Dills Act, established a
jurisdictional rule requiring an unfair practice charge be
di sm ssed and deferred if: (1) the grievance procedure of the
parties' «collective bargaining agreenent cul mnates in binding
arbitration; and (2) the conduct alleged in the unfair practice
charge is prohibited by the parties' «collective bargaining
agr eenent .
In the present caSe, the alleged conduct is the Departnent's

denial of representation at an investigatory interview. This
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and contrary to the Board's holding in Lake Elsinore School
- District, supra, PERB Decision No. 646.

Finally, the majority has failed to distinguish the present
case fromthe Board's decision in State of California (California
Departpnent of Forestry_and Fire Protection). (1989) PERB Deci sion
No. 734-S. In State of California, the Board was confronted wth
two alleged enployer statenents which allegedly interfered with
t he enpl oyees' rights and enpl oyee organi zation's rights. The
Board found one of the alleged statements was directed toward the
enpl oyee organi zation and, therefore, stated a prima facie case
of interference with the enployee organization's rights in
violation of section 3519(b) of the Dlls Act. The Board did not
find that this alleged statement also interfered with the
enpl oyees' rights. Rather, the alleged threat was directed
agai nst the enpl oyee organi zation. Thus, unlike the present
case, the Board did not find the sane conduct was prohibited by
the parties' collective bargai ning agreenent and al so constituted
a prinﬁ facie violation of the Dills Act.

For these reasons, | would grant the Departnent's request
for reconsideration and reverse the majority's decision in State

of California (Departnent of Parks and Recreation) (1990) PERB

Deci si on No. 810-S.



